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Towards a transition to rule of law

RADICAL CHANGE AND
UNBALANCE OF LAW

in a Central Europe under the Rule
of Myths, not of Law’

1. Post-modernity Diagnosed

In contrast to the end of World War Two, when allied
administration, avoiding implanting home democracy into an
emptied space, resorted rather to orders: from above, from outside,
for long years, from within the comfort of military administration
and censorship, in order to re-educate people through imposing
values upon them so as to make society prepared for being able to
operate democratic machinery with optimum results, transition
from Socialism as a democratic process from the beginning,
building step by step (as marshalled by historical incidentalities of
given moments) upon the instrumentality of the rule of law, was to
base on the only legacy left: annihilation of the sensitivity to public
affairs and communitarian interests, extinction of the very idea of a
self-governing civil society, emptied morals, and whatever kind of
authority shattered. Instead of an allied care for that dictatorship
would be rejected without offering it the chance of transforming

* In its first version in Hungarian, ‘A jogvéltds paradoxonai’ [Paradoxes of the change-over
of laws] Magyar Szemle V (1996) 12, pp. 1186-1196, and in English, as commissioned by
the Nagoya CALE for 2004, in Hungary’s Legal Assistance Experiences in the Age of
Globalization ed. Mamoru Sadakata (Nagoya: Nagoya University Graduate School of Law
Center for Asian Legal Exchange 2006), pp. 185-195, under the common title I gave to the
project as ‘Transition to Rule of Law: A Philosophical Assessment of Challenges and
Realisations in a Historico-comparative Perspective’. In the research scheme, I promised (p.
185) that “The research is to focus on the nature of the transition after the fall of
Communism in Central and Eastern Europe in general and in Hungary in particular with
special emphasis on the issue of adequacy of ends and means in the process. The demanding
complexity of both ends under limiting conditions and the available store of instrumental
patterns are to be analysed in parallel. The aim is to show the emerging contrast between
points of view which, on the final analysis, are defined by historical universalism, on the one
hand, and historically bound particularism, on the other The quest for open society,
constitutionalism and human rights is also assessed on both philosophical and empirical
grounds. On the final account, transition is shown as a test case for responding to several
contemporary dilemmas of law which are more visible under the given (transitory) conditions
than as closed into their otherwise everyday routine in the Atlantic world.”
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into our future alleged liberalism, the political and legal continuity
of the past has by far not been broken from inside, as velvet
revolution has only continued past legality.

Legal development has been channelled through pattern-
borrowing and transplants, in the process of which unpreparedness,
utopianism, fetishisation of abstract principles under the aegis of
false constitutionalism as well as a lack of co-ordination in the
practical shaping of the law have been mixed. No wonder therefore,
if subsequent liberalisation may now damage community cause in
want of established conventions or if a series of ad hoc
departmental interference with overall domestic evolvement may
produce situations next to chaos and anarchy, in want of any
systematic plan with communitarian responsibility.

Own legal traditions are being formed in the process,
notwithstanding. These are mixed, drawing mostly from both past
Socialist routine and present-day civil law, common law & Atlantic
inspirations, as well as European Union practices, upon the basis
of a style and understanding of law surviving from our past barely
transcended.

Resurgence of national traditions can be hoped for in the
long run only. In the womb of the overall process, they are already
in re-formation but can presumably take visible shapes only after
the present acceleration of changes will have organised them into a
more organic, coherent and thoroughly co-related unity.

%

2. Radical Change with Radical Uniformisation

Radical changes in law are always dangerous.

Unpreparedness and the self-comforting feeling of security,
inspired by what seems to be evidence to others, may create a
vacuum of uncertainty, in which practically anything can happen.

When the wind of changes came to the Central and Eastern
European region in the early ’80s, every advisor, scholar and
government expert—be it Eastern or Western, on the steppes or in
the Atlantic world—suggested about the dialectics of the process of
democratic transformation, in terms of which MARXism would be

10



Towards a transition to rule of law

right once again in that gradual accumulation of quantitative
changes would lead to a new quality, and finally a complete
change-over of entire social, political and economic systems would
take shape from the limited possibilities of a “soft dictatorship”.

The global euphoria ensuing from the unexpected collapse of
the former regime has also strengthened the public belief that we
just need to clean up what is left over from the past, and the West
will simply extend its border over us.

The disillusioning truth is that nothing but arrogance and the
effects of a beggar-stretch-of-hand by the big powers are what the
nations concerned received, instead of a real help. Furthermore,
the output was broken: unorganised, inconsiderate, and it was poor
in both empathy and imagination. Lacking any creative energy, the
West could only offer its exceedingly known everyday routine
within its used-clothes-action, for it was naive and lazy enough not
even to contemplate about some adaptation.'

Mentality, characteristic of intellectuals and journalists
chewing on dropped bones, with an unscrupulous flourishing of false
universalisations, hegemonistic ethno-centrisms, paradigmatic over-
generalisations, as well as unjustified extrapolations—all these are
oozing towards us from the international workshops of our post-
modernity. As with self-inducting spirals of bad habits, such forces
operate under the surface, demanding a constantly increased dosage
in order to provoke some effects at all.

When I had the first opportunity in my life to travel abroad
in the year of the Prague Spring, I was disappointed by what the
utmost idol of my youth, l’esprit frangais, had given me through the
courses of la Faculté Internationale pour I’Enseignement du Droit
Comparé in Strasbourg. In response to my longing for an outlook of

1 Cf., e.g., first of all, Paul H. Brietzke ‘Designing the Legal Frameworks for Markets in
Eastern Europe’ The Transnational Lawyer 7 (1994), pp. 35-63; by Gianmaria Ajani, ‘La
circulation des modeles juridiques dans le droit post-socialiste’ Revue internationale du
Droit comparé 46 (1994), pp. 1087-1105 & ‘By Chance and Prestige: Legal Transplants in
Russia and Eastern Europe’ The American Journal of Comparative Law XLIII (Winter 1995),
pp- 93-117; as well as Ugo Mattei Introducing Legal Change Problems and Perspectives in
Less Developed Countries [manuscript of an address to the World Bank Workshop on Legal
Reform on 14 April 1997] (Berkeley & Trento 1997) 19 pp. Further on, cf. also, by the
present author, ‘Legal Scholarship at the Threshold of a New Millennium in the Central and
Eastern European Region’ in the present volume.
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high-soaring mentality, I found self-conceit addled into narcissistic
self-complacence. For even the cavalcade of legal cultures, proving
the rich variety within human civilisation, has only served as a
pretext to my French professors to chat about their favourite one, la
culture juridique frangaise in French, only to be admired by their
foreign students. Later on, I could realise how much this was true
for other fields as well. For instance, the famous American
pragmatism has proven to be much rather an ordinary disguise for
hiding nation-wide rootlessness deriving from the lack of historical
knowledge, moreover, for transforming local deficiency into a virtue
to be followed as a global pattern. I might have felt something
similar when the usual US response to any burning issue was quite
a ready-made panel, for instance, by comparing American
constitutional patterns to communist claims of reforming their
domestic law (taking Soviet verbalism for granted actuality),” or by
proposing the Latin American, or later on, the Spanish model of
democratic transition as a theoretical framework within which to
explain the transformation in Central Europe from the Communist
rule of dictatorship into Rule of Law.’ This blindness, fooling itself
with global tendencies, has become constant by now. The advisory
help, well-intentioned initially, albeit motivated by self-interest,
has degenerated into an apodictic ruling, knowing no doubts, no
exceptions. Fashion products—from FUKUYAMA’s Utopia on the
liberal ending of history' to armchair-theories of Chicago-
economists on the curative effect of free markets without control—
are advertised both on intellectual markets and by international
agencies (mostly used as the fora of exerting imperialistic
influence), as if they were the embodiments of some ever-lasting
universal truth.” The humble consumer can realise it only later that

2 Cf., by the author, Lectures on the Paradigms of Legal Thinking (Budapest: Akadémiai
Kiad6 1999) vii + 279 pp. [Philosophiae luris].

3 Cf. Juan J. Linz & Alfred Stepan Problems of Democratic Transition and Consolidation
Southern Europe, South America, and Post-Communist Europe (Baltimore & London: The
Johns Hopkins University Press 1996) xx + 499 pp.

4 Francis Fukuyama The End of History and the Last Man (London: Penguin 1992) xxiii + 418 pp.
5 Cf., as a case study, Stephen E Cohen Failed Crusade America and the Tragedy of Post-
Communist Russia (New York & London: Norton 2000) xiv + 304 pp., reviewed by the
present author as ‘Failed Crusade: American Self-confidence, Russian Catastrophe’ in the
present volume.
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how much he has been tricked by resounding phrases. For it can
happen that demolished fortresses and bombed churches are
conserved in their ruins according to the Venice Charta on the
protection of historical monuments,® and it would be a later (and
sometimes also too late) realisation only that tourists will actually
prefer and flood well-preserved countries and monuments, and not
the ones which may have had a bad luck with a tourmoiled history.
At this point, the addressee of others’ thought, mainly in the once
Soviet-dominated Central Europe, might then contemplate more
deeply about the fact that maintenance workshops have all over
Europe repeatedly changed every stone of medieval cathedrals
while repairing them throughout the last half-thousand years—just
as every cell of our body renews from time to time, so that our body
can function properly.

The world is in process of unification and with the post-
modern myth of and harsh demand for a global village, the newest
call-word of universalism is also born. This leads our former local
MAaRXists from their belief in historical determinism to some a-
historical floating. For our intellectual elite chases the newest
thought-products as if it was the case of philosophical devotion.
They are not even afraid of introducing their own “class-rule” in
order to implement and materialise them.” Now they dedicate their
routine in ideological criticism (which MARX and ENGELS used in
their The German ldeology to generalise everything particular) to
convert their revolutionary intellectual radical illusion of
“Anything is possible!” into practice. When, for instance, the
intellectual elite in Hungary decided to make political use of the
taxi-drivers’ blockade in 1991, they were prepared to take any
action at please and they actually threatened the government from
the very beginning to neutralise and divert any measure it might
have taken. Unfoundedly referring to the doctrine of “civil

6 Charte Internationale sur la Conversation et la Restoration des Monuments (Venise 1964).
7 E.g., Gyorgy Konrdd & Ivdan Szelényi Az értelmiség iitja az osztalyhatalomhoz (Paris:
Eurépai Protestdns Magyar Szabadegyetem 1978) 212 pp. & (Budapest: Aramlat Fiiggetlen
Kiad6 1985) 206 + xxi + 6 pp. {The Intellectuals on the Road to Class Power trans. Andrew
Arato & Richard E. Allen (Brighton: Harvester & New York: Harcourt Brace Jovanovich
1979) xix + 252 pp.}.
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disobedience”,® they not only gave a false justification for the
disorder caused by taxi-drivers, the specimens of the new
entrepreneurship (with excelling communication and thereby also
organisational facilities) in the country, but they also attempted to
make the functioning of constitutional and public institutions, as
well as the legality of the new rising law and order, the function of
random intentions of casual mob guys.

The problem is by no means with anyone making mistakes
but in the very fact that the new-born cult of total freedom lacks
both communitarian empathy and responsibility, and also
responsiveness. Rejecting participation and responsibility, only
their blind selfishness is increasing, which is about to arrogantly
turn against everything historical, local and traditional, that is,
everything that derives from common sense, everything people
have bitterly experienced over generations. To all this adds an
atmosphere characterised by the exclusifying impatience drawn
from the old times, over-engagement in politics and over-
ideologising with discrediting any kind of doubt and ridiculing any
new, truly creative independent thought. In the meantime, the
demand for an open-chance debate, genuinely clarifying the basic
situation and the underlying issues does not even occur. This is
when the course of events may take a bad turn. Even taking the
stipulations of the old law seriously can suddenly become a “witch-
hunt”. The most natural desire of searching for an own path on any
third road (in the exclusive sense of challenging the mainstream) is
laughed at as if it were something backward. In want of any
creativity, our proud scholarship fails also in the recognition of the
ancient wisdom, according to which whatever we long for, be it
“external pattern” or “own path”, actually a compromise between
the two can be arrived at at the most.’

8 Cf., by the author, ‘Civil Disobedience: Pattern with no Standard?” in his Transition to Rule
of Law On the Democatic Transformation in Hungary (Budapest: [AkaPrint] 1995), pp.
111-118, and the entire part focussing on the topic in it, »Skirmishes and the Game’s Rule«,
pp- 91 et seq. [Philosophiae Iuris].

9 Cf., by the author, “Trumbling Steps of the New Constitutional State’ in his Transition to
Rule of Law [note 8], pp. 78-89, and ‘A hagyomadny talajardl’ [On the soil of tradition, 1991]
in his Utkeresés Kisérletek — kéziratban [In search for a path: Attempts unpublished]
(Budapest: Szent Istvdn Térsulat 2001), pp. 144148 [Jogfilozéfidk].
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Towards a transition to rule of law

These hammerings in are located in a mentally emptied
medium. Originality, ability of sizing up situations, sharing or
respect for larger communities—certainly none of them is their
virtue. One may recall the enormous burden of the post-war
transformation in Germany and Japan, mainly born of the United
States. Yet, all we tend to forget that the United States did not
export its democratic tradition and the underlying rule of law with
its military expedition overseas, but it concentrated its efforts to
prove the culpability of the regimes it had to overcome. That is,
when risking its own neck, even the United States had no scruples
about experimenting something new and opportune. In addition,
this was obviously right a choice, as this was the only secure means
for the old practices and institutions to be discontinued in the
doomed regimes. Consequently, the US military and occupying
administration avoided implanting home democratic measures into
a kind of abstractly emptied space, instrumentalities that could
equally serve all imaginable players. They rather resorted to
orders: from above, from outside, for long years, from within the
comfort of a military administration and censorship, intervening
with a power-display on an everyday basis. When the sheer force
was not enough either, they invoked to the otherwise neglected
natural law, so that the law and the legal continuity of the defeated
should be broken from inside. All in all, occupying allied forces did
not give the past the chance to grow into the future, and more
importantly, they did not degenerate the law into a mere
instrument, in terms of which anyone who handled it could use it
for the legitimisation of past continuity. Although, the repeatedly
damned National Socialism lasted for barely a dozen of years, and
its replacement did not presume any change in the economic
formation either."

At the same time, on the ruins of the Soviet empire, the most
stubborn effect of the devastation by long decades is not in the
mere fact of dictatorship but in the destruction suffered by
individual souls: annihilation of the very sense of public affairs,
public interest and communitarian service; extinction of the very

10 For some treats of basic difference, cf. Claus Offe Varieties of Transition The East
European and East German Experience (Oxford: Polity Press 1996) viii + 249 pp.
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idea of a self-governing civil society; emptying morals, and
shattering whatever kind of authority. Thus, there is nothing at
stake in the process of changing our set-up in legacy afterwards: if
we are only restricted to assure an equality of chances or declare
rights at the mighty please of everyone (as in well-established
democracies), then we obviously will not be able to restore the
damages occurred over generations in public morals and
community values. Instead of any curative effect, we can at the
most deepen decomposition by mixing good and bad, and
completing thereby the job of turning les fleurs du mal—or,
CHARLES BAUDELAIRE’s Flowers of FEvil—into virtues. Yet,
construction presumes constructive action through intervention
(and not mere contemplation), its characteristic means being
initiative, participation, selection, and preference (instead of
resignation, indifference, or neutrality), that is, a kind of empathy
and positive discrimination."

3. Some Symptoms

Our future is being forged today. It is now that we are
sampling its ideals, style and rites. The day’s practice will grow
into the next day’s habits. We will find comfort in what we enjoy
today. What we have done so far may already warn us by its varied
lessons and infinite examples. In the following I will only rely upon
the formulation of some characteristics and temptative conclusions.

11 For the contrast—never justified or made explicit but only tacitly assumed as the self-
evident course of events—between the stands taken by the United States in 1944 and 1989,
respectively, see, by the author, “Transformation to Rule of Law from No-Law: Societal
Contexture of the Democratic Transition in Central and Eastern Europe’ Connecticut Journal
of International Law 8 (Spring 1993) 2, pp. 487-505 and 487-593, revised as “The Building
up of a Rule of Law Structure on the Ruins of a Regime Based upon the Denial of Law in
Central Europe’ in Law at the Turn of the Twentieth Century International Conference
Thessaloniki 1993, ed. L. E. Kotsiris (Thessaloniki: Sakkoulas 1994), pp. 213-233 &
‘Complexity of the Challenge Facing Central and Eastern Europe’ [introduction to Part V on
»Transition to the Rule of Law«] in European Legal Cultures ed. Volkmar Gessner, Armin
Hoeland & Csaba Varga (Aldershot, Brookfield USA, Singapore, Sydney: Dartmouth 1996),
pp- 415424 [Tempus Textbook Series on European Law and European Legal Cultures IJ.
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(a) Unpreparedness ~ All we have proved to be mentally
unprepared for recognising and proposing a solution to basic
dilemmas. Our usual approaches are mostly unilateral and biased,
satisfied by occurrences of partial formal truth. Imagining the
prevailing totality as a self-reproducing and self-balancing
functioning whole is to fall out of our sight. For instance, from the
perspective of human rights, we do not hold adequate solutions for
the protection of natives in the Baltic region against the hordes of
Soviet subjects, devised at the time to settle there in order to
overcome and finally de-nationalise them. Or: demolishing state
borders and making them transcendable is a noble gesture indeed,
yet qualifies as an inconsiderate step if in the meantime there is no
legal way to implant a filter setting barriers to migration, and to
keep the marginalised mob of the neighbouring former Soviet
empire (decomposed and fallen apart into next-to-criminal gangs)
away from own territory. Or: it is a feature of laudably high spirit
that Hungary has abolished capital punishment, de-penalised
economic crimes, and transferred the disclosure of the facts and
sources of personal enrichment to the legally safe and sacro-saint
private sphere. Yet, all this will mainly have damaging impact if not
followed by a prison reform, capable of effective prevention,
through punishing deeds that usually result from the gaps and
weaknesses of legal regulation in transition, that is, degeneration
into pillage, money laundering, Mafia crime, and black economy.
This line of thought can be continued for long. Most eminently, the
proportions in the relationship and priorities between the
individual and the public, as well as rights and duties, are not clear
either. However, the panacea for the degeneration caused by past
dictatorship is surely not degeneration into the opposite extremity,
i.e., anarchy. Finally, one can realise how much present debates are
characterised by a disintegrated equilibrium. For usual reactions
by intellectuals in the region seem to perceive it as an exclusively
old-new threat if individual concerns are not given exclusive
preference but are weighed in the light of tasks the nation may
need to define for the survival of the community. Public debates on
the freedom of press, privacy, “otherness” relevant to public morals
(e.g., sexual behaviour), national security, public order, facing the

17
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past crimes, taxation, effectiveness of and policing by the police, or
government collection of data and official statistics—all these can
therefore easily prove abortive under such conditions.

(b) Utopianism Our post-modern way of thinking is
pervaded by the blindness and miracle-expectation of utopianisms
when we resort to a sheer issuing of laws instead of the often bitter
(but unavoidable) trouble of the care for carrying out radical
reforms. We dedicate our efforts to texts (which already LENIN
considered, if left alone, hardly more than an “aerial move”), not
to genuine action. Taking an example from biology: although
skeleton determines bodily structure, it cannot replace the
complexity of our living self. For the same reason, we cannot
simplify law to a randomly amassed aggregate of rules (or
continuing the above example, to somehow putting the skeleton
together by cartilages, joints and tendons). Moreover, we can
neither consider law as a set of partial units, in which (as in a car-
type) every component is exchange guaranteed. For instance, we
can freely translate foreign laws, yet they will hardly function
properly in a new artificial environment without a proper practice
(organically developed from the given cultural background) behind
them. However, under the present conditions of political transition,
simplified solutions (imposed from above, in a doctrinaire way,
exhausted in declarations, by banning practical doubts about the
prospects of their implantation)—no matter if they originate from
international obligation or a domestic vote—can only be carried
out to the detriment of public interest. Since, the improvement and
constant control (with extension or restriction) in establishing
practice with a balanced use of rights can only be afforded
subsequently, after experience of enforcement is thoroughly
considered in the course of long debates, through the assessment of
jurisprudence in the light of statistical data. From the very act of
putting together and/or transplanting alien substances we can
hardly obtain a liveable law. Just as the constitutional status of the
Queen of England is not constructed from some random laws but
has for long been crystallised by a series of conventions in
tradition, which on their turn have been drawn from historical

18
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experience concluding debates by reaching compromise solutions,
neither legal reform can be the exclusive concern of some conscript
fathers who may vote according to political stands, but the concern
of the whole society. Without traditions and conventions, practices
and improvements exclusively suitable to give meaning and life to
the rudimentary structure of a statutory skeleton, also legal reform
is faced with the chance, if not backed by society, to turn easily
inside-out. For instance, the freedom of press may give way to
either anarchy or monopoly, the weak regulation to clumsiness
discrediting any policing, and a deficient legal background to
spasmodic undertaking only characteristic of early, primitive forms
of capitalism.

(c) BiBO-syndrome In want of something better, a particular
behaviour (nowadays becoming more and more typical in the
region) is called BiBO-syndrome. Namely, instead of creative
thinking, this behaviour imitates, sanctions and rigidly executes
recipes, be they time-honoured at some place or not, by accepting
them as the only feasible means. BiBO-syndrome is today’s
simplifying continuation of a practice rooted in historical
experience, by the way tragic at its time. In our case, this fetishises
Western clichés and everyday Atlantic routine on constitutional
democracy and the rule of law, by diminishing own initiatives,
imagination, and active problem-solving. For before the 1948
conclusion of the Peace Treaty in Paris, ISTVAN BIBO’s writings'” had
this only suggestion for Hungary under Soviet occupation: in the
terrible duel between “Socialism” and “Capitalism”, the primary

12 IstvAN BiBo (1911-1979), once a philosopher of law, soon became a political and
historical analyst, whose debate with the then STALINist GEORGE LUKACS on democracy in
1948 ended for him in complete dismissal of any positions. For his oeuvre, cf. Die Schule von
Szeged Rechtsphilosophische Aufsitze von Istvan Bibé, Jézsef Szab6é und Tibor Vas, ed
Csaba Varga (Budapest: Szent Istvan Kiadé 2006), »Istvan Bibé«, pp. 9-77 [Philosophiae
Turis], on the one hand, and by Istvdn Bibé, Democracy, Revolution, Self-Determination
Selected Writings, ed. Kéroly Nagy, trans. Andrds Boros-Kazai (New York: Columbia
University Press 1991) xiii + 570 pp. [East European Monographs CCCXVII / Atlantic
Studies on Society in Change 69] as well as Die Miserie der osteuropdiische Kleinstaaterei
trans. Béla Rasky (Franfurt am Main: Neue Kritik 1992) 140 pp. & Misére des petits Etats
d’Europe de UEst trans. Gyorgy Kassai (Paris: L’Harmattan 1986, 21993) 462 pp., on the
other:

19



Csaba Varga

task of the nation is not to opt for either alternative or to commit
herself for a Third Road, but to do her best in implanting political
culture, and drafting political programmes after thorough
considerations, so that a choice can be quietly done when timely."
BiBO could draw this only conclusion from the Communist push for
power, and so could the next generation now from the actual horrors
of the Communist rule. And the memory of all this may have been
burnt into the conscience of the following generation to guide their
moral responsibility now, when the time has come—Dby setting the
rules of this new socio-political game—to formulate the exclusive
primacy of constitutional democracy and the rule of law. Obviously,
the job cannot be fulfilled by merely servile copying or making a
fetish out of any foreign pattern. That would rather prove spiritual
poverty, characteristic of those having doubts, who compensate
them by narrowing (while rigidifying) the path of their original
thought. In fact, nobody wants fetishisation, and it would also be
unworthy of human conditions. On the other hand, we know about
the Rule of Law that it is merely an ideal: developed historically in
our European legal and political culture, it lies basically in the
truth won for that all technicalities notwithstanding, the dignity of
the human person will eventually be respected in the world of law.
Thus, it implies tradition open towards the future—instead of
anything established, completed, closed, and codified as to its
means. [t assumes our inclination towards continuously re-
considering and re-starting issues, therefore it is not to be confused
with the enervation of being absorbed by someone else’s far-away
daily routine. For, Rule of Law itself is a struggle: with stages,
experiments, results, all which have to be recurrently re-achieved,
and responses that defy fewer ambiguities than “inasmuch as”,
“more or less”, “from this or that perspective”. Except for
borderline cases, rare in practice, the very nature of the Rule of Law
resists to answers reducible to an exclusive “yes” or “no”,
simplifications of a MANIichean dichotomy. For the world of law is
formalised. Legal adjudication can only be given in the well-
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defined unconditional formulas of either “yes” or “no” (e.g.:

13 For the first reconstruction of BIBO’s thought in the above sense, see Zsolt Papp
‘Tarsadalomelemzés és politika’ [Social analysis and criticism] Kritika 1980/11, pp. 11-15.
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29 6

“guilty / not guilty”, “did steal / did not steal”, “qualifies / does not
qualify as the seizure or stealing of property”), including the entire
conceptual class so qualified. This is why legal disputes can only
be settled by a valid decision (i.e., a final, procedurally irrevocable
response, resulting in res adiudicata), and not by abstract
reasoning. Therefore, such undeserved and self-destructing
situations may come about in the sphere of strict legality [summum
ius, summa iniurta] in terms of which, for instance, a concrete
proposal for avoiding bankruptcy of the entire national economy
may qualify unconstitutional within the rather limited perspective
of the law, while the same law has no word against the actual
declaration of bankruptcy: against an outcome when the
government, getting tired of the failures of transition management,
is finally to give up and actually lead the country into bankruptcy.
It is the unavoidable formalism in law that requires the balance
when processing cases in a humane manner, with a touch of
communitarianism, and without considering the letter of the law a
fetish; for not even such dilemma should be formulated in such
strainedness. Or, in ultimate analysis, the Rule of Law is a culture
of reconciliation amongst conflicting values, public and individual
interests, all in terms of human dignity. In conclusion, it ought to
serve own responsible initiatives in solving problems in harmony
with tradition, instead of being simply referred to as a pretext to
despise public affairs by using it as a hammer, or to block attempts
against headwind in the cheapest (but apparently noble) way.

(d) Between the West — and the West 'We live in an exceptional
but strange era, now that we have come to finally face our own
problems after the Soviet empire collapsed. Looking out from our
Moscow-imposed misery, so far we have found a standard in the
West, a pattern for our future evolvement, by hoping some strength
therefrom with the promise of a moral backing. Now, with the Iron
Curtain fallen, we are suddenly taken aback by the full sight
revealing itself before our eyes. We can feel it more and more
deeply even in our everyday lives now what that we have received
(mainly through American mediation) as a ready-made recipe for a
post-modern understanding of the world will actually mean under
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present Hungarian conditions. Among others, the “deconstruction”
of the elementary units forming the tissues of any society, the
liberalising “liberation” from all community-related ties, the sheer
presumption of the existence of an “invisible hand” in the chaos
resulting from the complete lack of any regulation: all these being
asserted as unquestionable truths, in which the only absolute can
be the negation of anything absolute. What is left on the scene
then? Various kinds of minority and otherness: feminism,
homosexuality, lesbianism, sects, refusal of military service, the
cult of whatever types of watch-organisations with fragmented
vested interests, and so on.

Although, thanks to Central European archaism, we are still
aware of the old knowledge: this is just the cult of fragmentation—
instead of the respect for the whole, and without realising that law
preconditions a community framework with well-balanced interests
in which deprivals are continuously counter-balanced and
disintegrating pretensions rejected. All in all, only respect for the
community can elevate growing liberalisation into anything more
than the sheer phraseology of nihilism. For whatever kind of
liberalising efforts we strive after, its justification can only be
drawn from the given historical contexture. For instance, the
appalling heritage from the past in the United States may justify
positive discrimination as the recompensation to previous racial
hatred and segregation, subjugation of women, or violence
pervading personal relationships. Therefore, sheer imitation
without self-justifying historical analogies could only be a
damaging fad.

For law is based on justice, preconditioning (even in its most
formal understanding') the essentially similar treatment of
essentially similar situations. To conceptualise them, law has to
operate through conceptual inclusion and exclusion. When issuing
a norm, we aim at deviance, and deviant means being opposed to—

14 According to the already classical stand of Chaim Perelman—/ustice et raison (Bruxelles:
Presses Universitaires de Bruxelles 1963), pp. 11-26 [Université Libre de Bruxelles:
Travaux de la Faculté des Philosophie et Letires XX V], reviewed by the present author in
Allam- és Jogtudomdny X (1969) 3, pp. 441-443—, justice can only be formal and therefore
identical with the demand to equality.
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by defying—something. Whereas “otherness”, according to any
acceptable meaning, is not negation but cultural variety—among
sets of thoughts, ideals and behaviours, the individual components
of which are not inferior to but less widespread or more insecure
than the others.

4. Brave New Start with Tradition Left Behind

Too much ambition in legal borrowing is not only dangerous
but risky as well. In history, most of the experiments have
eventually been rejected as “fantasy-laws”” or become fully
integrated into local contexture centuries after.

What is specific in our transition-process after all? It is
mostly perhaps that (a) it has exerted an exclusively liberalising
effect so far, (b) in want of established conventions, its reforming
purport could only materialise through causing damage to the
community, while (c) direct interference with local social processes
was mainly partial, conducted for own sake, without being placed
into any systematic overall plan with communitarian dimensions.

What can be found in the background of all this? First of all,
a rather limited understanding of the Rule of Law, conceptualised
as if it were the embodiment of the Ten Commandments, once given
to Moses as carved into a piece of stone on the Mount of Sinai. Yet,
Rule of Law is not a ready-made end-product but a lasting
endeavour. It is not a godly gift granted for once and for all but
continuous cultural effort at serving human dignity also by law. It
is neither finished, nor rounded. It reflects challenges to which
nations with classical history happened to afford tentative answers
under by-gone conditions in response to their own time and
conditions. Therefore in our search for the Rule of Law, we can only
find past local initiatives, particular to the needs felt at their time
in England, North America, the Netherlands, France, Germany or
Ttaly, from behind the adorning veal of subsequent abstraction and

15 ‘lois de phantasie’, as used by Jacques Vanderlinden in his Introduction au droit de
UEthiopie moderne (Paris: Librarie Générale de Droit et de Jurispruence 1971) 386 pp.
[Bibliothéque africaine et malgache 10].
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conceptual generalisation. That part of the rule of law and human
rights which later on has become integrated into one common body
with compulsory force is now international law. All this is to say
that there is no other rule of law than the one characterisable
exclusively by sheer tradition, endeavour, and partial results—on
behalf of nations that tried to answer own questions on their own
way within the framework of own particular experience. Therefore,
when talking about rule of law we do generalise particularities
which have been asserted in given space and time. As it is known,
the idea of the Rule of Law has once been formulated in Western
Europe under conditions differing from the ones now in Central and
Eastern Europe. Gaplessly organic and balanced development,
characteristic of the West, assisted the rising bourgeois middle
classes in occupying a position favourable to shaping society
through building those institutions of societas civil which could
become the motive power of social dynamics with continuous
internal development. Checks and balances were thereby created,
with agents of initiation from within. For Rule of Law does not
tolerate revolutionary endeavours, radical change or intention of
disruption. It is not revolution but evolution that stands behind as
subtle adjustment, therefore everyday compromises are
characteristic of it. This is why it is high time to us to implant the
rules of the actual social and political game so that such an
outcome can be achieved. In order to do it, we need to clarify who
we are, where we stand, what our gifts are, and what we want—in
both the short and the long run. Starting from our own culture,
tradition and experience in how to resolve and settle conflicts, we
can only determine subsequently what and how we should learn
and what we need to continue. As to those questions unanswered so
far (which happened not to be risen or not in a comparable way in
the historical cultures once having patterned the Rule of Law), we
obviously have to search for answers within the general ethos and

framework of what is known to be the varying cultures of the Rule
of Law.'

16 Cf., as a cry for an all-societal care for building up a proper culture in the background,
e.g., Apama poccuiickoco 3axona [Drama of the Russian law] ed. B. Il. Kasumupuyk
(Moscow: FOpuanueckoro Kuura 1996) 143 pp.; Ewa Lgtowska & Janusz Letowski Poland
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‘Democracy’, ‘constitutionalism’, and ‘rule of law’—all these
are words in themselves, that is, indications for a culture
incorporated by historical answers, born locally at given particular
place and time. This culture is continuous as suitable to serve
human dignity also under modern and post-modern conditions.
Therefore it demands value-assertion, devotion as well as modesty,
by promising also long-term application under changing
conditions. It can never be finished. Each and every new answer to
it gives a new life to it. Instead—and, properly speaking, in lack—
of any casuistics by a codified set of rules, it offers a cultural
framework within which, when faced with new challenges, we can
safely build on grounds inspired by its own tradition. So, it counts
on active social participation. If we prove to be short of ideas and
resort to servile copying, it is only ourselves that can be blamed.
For in own initiatives, too, we have to rely upon own efforts and
creative innovation.

Towards to the Rule of Law (Warsaw: Wydawnictwo Naukowe Scholar 1996) 176 pp.
[Institute of Legal Studies of the Polish Academy of Sciences]; Kidlids gyakorlatiassdgért a
Jogdllami datmenetben [Cry for practicality in the transition to rule of law] ed. Csaba Varga
(Budapest: [AKAPrint] 1998) 122 pp. [A Windsor Klub kényvei II]. For a marked contrast,
cf. also Jacek Kurczewski The Resurrection of Rights in Poland (Oxford: Clarendon Press
1993) xxi + 462 pp. [Oxford Socio-legal Studies].
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LEGAL SCHOLARSHIP AT THE
THRESHOLD OF A NEW
MILLENNIUM

in the Central and
Eastern European Region’

In a rather sensible position to start lecturing, this very
presentation will focus on my embarrassment at the realisation that
Central and Eastern Europe is in the process of dramatic change
with Western Europe and the entire Atlantic hemisphere in the
course of more dramatic a change. Obviously, there is a latent
contradiction in such an embarrassment by simultaneously
ascertaining that both parts of Europe run now one of the most
promising success stories of their overall history. As it will be
revealed in the paper, however, both are running their courses as
permeated by universalism, a-historicism and over-rationalism, all
standing for the growing sense of groundlessness and rootlessness
in their backing cultures, by also negating our best self-defending
conclusion drawn from MARXism as preserved from the time of
Socialism, namely, historicity with respect to particularity. Then,
what will cement and substantiate our future? My tentative answer
within the framework of scholarship will be given in terms of
suggesting to learn from the own past by grounding our theorising
anew again.

%

* Originally drafted as a festive speech at the session organised by the Institute for Legal
Studies of the Hungarian Academy of Sciences on the very first occasion—on 4 November
1997—t0 commemorate the Day of Hungarian Scholarship. First published in English as
‘Legal Scholarship at the Threshold of a New Millennium (For Transition to Rule of Law in
the Central and Eastern European Region)’ Acta Juridica Hungarica 42 (2001) 3-4, pp.
181-201 & <http://www.ingentaconnect.com/content/klu/ajuh/2001/00000042/F0020003
/00400027>, & in On Different Legal Cultures, Pre-Modern and Modern States, and the
Transition to the Rule of Law in Western and Eastern Europe ed. Werner Krawietz & Csaba
Varga (Berlin: Duncker & Humblot) = Rechtstheorie 33 (2002) 2—4: II. Sonderheft Ungarn,
pp. 515-531, and as ‘Legal Scholarship at the Threshold of a New Millennium’ in
Siuolaikine filosofija Globalizacijos amius [Contemporary philosophy: age of globalization]
Monografija, red. Jurate Morkuniene (Vilnius: Lietuvos Teises Universitetas 2004), ch. V
para. 3, pp. 287-307.
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(Naivety from the Beginning) It is nearly unavoidable
nowadays to start concluding anything without mentioning the
cardinal facts of the political system change. Thus, some
established claims may come to our minds, such as rule of law,
human rights, pluralist constitutional parliamentary democracy,
and so on. All these are also expressed by the need to re-define
certain directions and subjects of legal scholarship: constitutional
law, in place of ‘law of the state’; public administration, with a more
substantive meaning than sheer ‘state administration’, human
rights, as eventually expressing more serious a care, and so on.'

The balance of Socialist legal scholarship is yet to be drawn
up. Although we in Hungary might not have any reason to be
ashamed of it, still less to reject it—it did its job as it could,
becoming widely known as the exemplary workshop of the Socialist
world, winning the attention of Western scholarship due to the
professionally high level of its monographic elaborations and
conceptual analyses, comparative outlook and sensibility to
history—, yet, the entire range of its offerings were obviously born
within its own medium, that is, within spiritual horizons drawn by
contemporary battles against some Eastern demigods imposed
upon it. No matter how creative Socialist jurisprudence may have
been in adapting to the environment of its time, what it could
display later on, in an entirely new spiritual neighbourhood, might
prove distorted and one-sided. Thus, our legal scholarship yearns
for theoretical foundations, preconditioning reconsiderations, by
extending its interest on politico-philosophical deep structures
within the overall constitutional framework, as substantiated by the
contemporary presumptions and requirements of social sciences.”
Naturally, we could have foreseen this earlier, at a time when no
one would have dreamt about the subsequent collapse of the Soviet
Empire and Western Realpolitik. However, consecutive to the

1 For the variety of aspects and particular features of the transition process in Hungary and
the entire Central and Eastern European region, cf., by the author, Transition to Rule of Law
On the Democratic Transformation in Hungary (Budapest: ELTE Project on “Comparative
Legal Cultures” 1995), 190 pp. [Philosophiae Iuris].

2 As to some pre-modern science-philosophical presuppositions of MARXism as confronted
with the present stand of sciences, cf., by the author, Lectures on the Paradigms of Legal
Thinking (Budapest: Akadémiai Kiadé 1999) 279 pp., especially para. 4.2.1, pp. 118-121
[Philosophiae Iuris].
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changes, a considerable number of previously known facts struck
us as new. For even if we were able to collect deep impressions on
the everyday life of Western societies during repeated visits to their
countries, the objectiveness and sharpness of our sight was still
altered by an unintentional over-optimisation of our enemy’s
enemy. We may confess it today that, although unexpressed, yet we
may have seen them as the embodiment of some ideals or
utopianistic dreams, rather than the living carriers of patterned
practices to be restarted by us in our everyday life practically from
the scratch, in order to be repeatedly reassumed despite daily
failures and hindrances—necessary to beginning from the very
beginning. We were sensible and responsive to the fulfilment of the
values denied to us there and then, instead of perhaps questioning
the principles and ethos behind the apparently pleasant
manifestations of the respective scene newly opened to the visitor,
by inquiring about the sufficiency of their merely formal
implementation or even the danger of their subsequent internal
emptying.

Despite clear warnings,® we hardly noticed that Western legal
orders which we had respected as the standards of normality were
in the meantime undergoing a change in paradigms with social
processes being growingly channelled towards a juridified path,
while abandoning traditional legal positivism by taking the stand of
a new, militant kind of social engineering, in which the jurist could
take the role of a mediator at the most. At the same time, in the
Western hemisphere the fora and the procedures requiring a
judicial decision multiplied and increasingly became subject to the
merciless rule of supra-national principles, decision-making
bodies and pressure groups, to an extent that the outside observer
might recognise, even in the slightest change of law, the sheer
(internal) enforcement of some (external) pressure.’

3 For the most conspicuous examples, see Roberto Mangabeira Unger Law in Modern Society
Toward a Criticism of Social Theory (New York & London: The Free Press 1976) ix + 309
pp- as well as Philippe Nonet & Philip Selznick Law and Society in Transition Toward
Responsive Law (New York: Harper & Row 1978) vi + 122 pp. [Colophon Books], reviewed
by the present author in ‘Atalakuléban a jog?” Allam- és Jogtudomdny XXIII (1980) 4, pp.
670-680.

4 For an overview of the contradictions emerging from the sectoral over-fulfilment of the
institutional expectations towards the rule of law and leading thereby inexorably to a kind of
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The system change and the gradual recognition of the very
laws that actually govern the events in the outside world came as
two processes mutually supporting one another. For the urge for
overall reconsideration of our actual situation only strengthened
the effects of the realisation of the changes gaining ground in the
outworld and the consequences thereof.

Nevertheless, our foresight® turned out to be rather limited.
At the dramatic time of transition, we construed our position in the
following way: we are facing a learning process which we are
expected to embark on with open hearts. As to my own stand, I
arrived at a rather shocking and radical conviction according to
which it is not simply a few unproved and unprovable theses from
MARXism as a Socialist legacy that are present to draw us back to
the past but the entire intellectual outworn structure upon which its
approach, ethos, methodology and scientific-philosophical outlook
were based. For each of us can easily deny or neglect any thesis at
will, but the approach and presuppositions underlying MARXism
could hardly be left behind without denying our former intellectual
self or surpassing our previous inclinations.

One can realise now how naive we were to believe so
persistently that the difficulties we had were the only ones.
Although, as soon as we started to breath the same air with the
European and Atlantic world, which let us down some half a
century ago, a different picture began to take shape, far more
complex than our former expectations. By now, the face of the
surrounding brave new world has started slowly to show familiar
features, reminiscent of our surpassed Soviet world: rational
arrogance, enlightened utopianism, world-saving universal
panacea—that is, all-curing patterns reminding of the French 18"
century in the minds and the rule of abstract principles in practice.

practical anarchy, cf., by the author, ‘Rule of Law: Imperfectly Realised, or Perfected without
Realisation’ in the present volume and ‘Onmagit felemel§ ember? Korunk
racionalizmusdnak dilemmadi’ [Man elevating himself? Dilemmas of rationalism in our age]
in Sodrédé emberiség [Mankind adrift] ed. Katalin Mezey (Budapest: Széphalom
Konyvmihely [2000]), pp. 61-93, as well as ‘Rule of Law — At the Crossroads of Challenges’
also in this volume.

5 Cf., by the author, “Trumbling Steps of the New Constitutional State: Everyday
Constitutional Process” & ‘Question Marks of Local Legal Tradition’ in his Transition to Rule
of Law [note 1], pp. 78-89.
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And these are coming to us from the opposite direction this time.
Their omni-present predominance, crushing theoretical arguments
and self-imposing confidence (through a veritable army of experts
and aid-programmes mobilised for us to be “civilised”) can not
only push the relevance of local practical experience once again
into the background but, as a result of continuous pressure, even
the scepticism, compulsory in scholarship, can be silenced for a
while at least as well.®

Only wisdom may suggest that self-confident certainties

often hide deep internal uncertainty. Indeed, nothing else can be
taken for granted under currently changing conditions. For we may
state” that both our actions and their theoretical backing have for a
decade been pervaded by

(I)intellectual unpreparedness (notwithstanding the
apparent certainty of measures still enforced in practice),

(2)blindness and miracle-expectation (through
interventions imposed as a deus ex machina, hardly
becoming the organic part of the overall process),

(3) the so-called BiBO-syndrome (that is, the attitude
which, having experienced dictatorship bitterly, approves
spasmodically and uncritically of every principle and
procedure opposed to its gaining ground anew—even if
the present lack of our ability to keep distance cool-
mindedly would actually lead to some sort of practical
anarchy),? and, finally,

6 From the enriching literature, cf., first of all, Paul H. Brietzke ‘Designing the Legal
Frameworks for Markets in Eastern Europe’ The Transnational Lawyer 7 (1994), pp. 35-63
as well as, by Gianmaria Ajani, ‘La circulation des modeéles juridiques dans le droit post-
socialiste’ Revue internationale du Droit comparé 46 (1994), pp. 1087-1105 & ‘By Chance
and Prestige: Legal Transplants in Russia and Eastern Europe’ The American Journal of
Comparative Law XLIII (Winter 1995), pp. 93-117.

7 See, by the author, ‘Radical Change and Unbalance of Law in a Central Europe under the
Rule of Myths, not of Law’ in the present volume.

8 ISTVAN BIBO (1911-1979), philosopher of law and political essayist, was firstly silenced
after the Communists took over in 1948, then imprisoned as the last Secretary of State in
IMRE NAGY’s government on duty when the Soviet invasion reached his office in the
Parliament’s building on 4 November 1956. Cf. his Democracy, Revolution, Self-
Determination Selected Writings, ed. Kéroly Nagy, trans. Andris Boros-Kazai (New York:
Columbia University Press 1991) xiii + 578 pp. [East European Monographs 317 & Atlantic
Studies on Society in Change 69].
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(4)the trap of choosing between the West — and
the West (without any further consideration and
reflection, due to the categorical imposition of quasi-
axiomatic patterns).

The aim is by far not to take an attitude of scepticism
questioning the results (maybe provisional, yet surely influencing
our shifting points for the future) of these processes of accelerated
change. Notwithstanding all these, we ought to understand (through
establishing the fact and thinking its consequences over) that
scholarship fails to fulfil its foremost task, that is, reflection, if it
accepts the unreflected realisation of sheerly imported patterns.
Thus, if a situation arises in which abstract principles, derived by
others under different conditions at some distant time, are granted
continuous priority over local experience and everyday knowledge,
even the relatively best and, indeed, lasting message of all the
humanities (including our past MARXism), namely, historicity
might be betrayed. For no matter how contented we are to have
universal principles declared and accepted, we should not forget
that even the most global ideas with universal principles behind
them were initially born under historically particular conditions to
answer historically particular challenges in practice.’

Therefore, it is high time to put the question: is our
scholarship truly prepared to make a survey of reality? Does it have
the empathy, the ethos of service and the humbleness to speak on
the basis and in the interest of such a survey of reality? Or, is it
conceivable that all our naming and sets of concepts, our entire
thinking and problem-sensibility, moreover, the thought pattern
itself within the framework of which we raise our questions, are—
in terms of methodology—eventually nothing but projections of
Western thinking, that is, as to their origin and evolvement,
products of differing cultures and life-conditions, experience and
ideals, as well as expectations?

Obviously, it would be rather silly to search for any hidden
justification of any opinion in the very process of inquiry. History

9 Cf., by the author, ‘Law and History: On the Historical Approach to Law’ in Historical
Jurisprudence ed. Jozsef Szabadfalvy (Budapest: [Osiris] 2000), pp. 280-285 [Philosophiae
Turis].
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as magister vitae speaks of the obligatory respect for everything
what medieval and modern scholars could suggest for Europe in
their metaphorical explanation on the functioning of both the
universe and human society after the mechanical clockwork had
been invented: ‘brakes’, ‘checks & balances’, ‘demand & supply’,
‘feedback’, and also prudentia. That is, humanely organised life is
composed of nothing but continuous balancing, mutuality, and co-
efficiency." This was of course true there and then for God’s world.
Our present problem is different by its structure. In a set in which
each component is evolving individually, their contact being slow
and incidental—well, may we start the description of the whole
from a self-imposing self-characterisation, calling itself (even if
only in a world-economic sense) ‘the centre’, and its environment,
just simply ‘the periphery’? When admitting the facts of the global
village, do we also undertake the gesture of unscrupulously
expanding the centre’s otherwise existing (political and financial,
economic and social) hegemony into a scientific monopoly? I think
that at the time when MARXism was instituted as a substitute
religion in the Central and Eastern European region, our
scholarship fought enough with fake universalisms and uncovered
extrapolations so that now, when new temptations challenge us from
a different direction, we should be able to know how we can fight
them.

Do we own the resources, independence, and strong past so
that when, having to choose between patterns in peripeteic times,
with old conventions already outdated and the new ones not born
yet, we can make the choice with the certainty of a thought
carefully thought through?

Our faltering steps and over-certainties (implying
uncertainty) might make us feel like babies over and over, starting
everything from the scratch under new conditions, without making
use of the experience of past generations and our earlier self. This
can hardly satisfy us, and our scholarly past does not imply this
either. It is only a side effect that a number of former products of

10 See Otto Mayr Authority, Liberty and Automatic Machinery in Early Modern Europe
(Baltimore & London: Johns Hopkins University Press 1986) xviii + 265 pp. Cf. also, by
the author, Lectures on the Paradigms [note 2], para. 2.3.3, pp. 83-97.
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Socialist scholarship, especially legal sociology and ontology," will
be subsequently glorified by such a comparison. For in today’s
perspective, they could display a more exalted, responsible and
responsive, rational and satisfying behavioural pattern and
scholarly ethos, sine ira et studio proven in theory—as opposed to
most of the fashionable (i.e., mainstream) ideals of the present era.

%

If scholarship intends to take part in realising today’s tasks
and aims at participating in defining potentialities in development
including also their day-to-day implementation, some further
considerations should also be taken into account.

1. (The Limits of Law-modernisation) First of all, we must
continue to proceed on on the path of our scholarly past.
Scholarship ought to form opinions only by building on reliable
philosophical grounds, supported by socio-theory and macro-
sociology, taking the historical experience and traditional values of
the own nation into account.

Our scholarship already warned us to be cautious under
Socialist conditions in relation to modernisationist legal reforms. In
its relevant manifestations, it consistently

(a) emphasised the framework-creating nature of the

otherwise prevailing social normativity and its
primordial role in determining social processes;

(b) put the possibility and demand of organicity (i.e.,

suitability to get interiorised, instead of being imposed

11 As to a legal philosophical foundation, see KALMAN KULCSAR’s sociological studies on
modernisation through the law as well as the message of GEORGE LUKACS’ posthumous
Ontology of the Social Being on the irreversibility of the effects of institutionalised social
acts, on the one hand, and the preservative significance of communitarian memory, on the
other. For the former, cf. Kdlman Kulcsdr Modernization and Law (Budapest: Akadémiai
Kiad6 1992) 282 pp., and for the latter, by the present author, The Place of Law in Lukdcs’
World Concept [1981] (Budapest: Akadémiai Kiadé 1985, reprint 1999) 193 pp., especially
ch. VI as well as “Towards the Ontological Foundation of Law (Some Theses on the Basis of
Lukécs’ Ontology)’ Rivista Internazionale di Filosofia del Diritto 1.X (1983) 1, pp. 127-142,
reprinted in his Law and Philosophy Selected Papers in Legal Theory (Budapest: ELTE
Project on “Comparative Legal Cultures” 1994), pp. 375-390 [Philosophiae luris].
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upon externally as a mere artefact) at every step in the
limelight;

(c) rejected presuming that elitist actions initiated to
influence the overall social movement (by means of
political stands, legal decisions and press campaigns) can
be plannably effective with lasting effects on the long run.
Therefore, it treated regulatory intervention in law and
through the law as primarily a symbolic
confirmation and sanctioning of the direction
movements otherwise ongoing (organised or spontaneous)
were taking;

(d) warned of the damages caused by any adventurous
(utopianistic, uncovered, unserious or fake-reform) policy
in that they are bound not only to fail but also to
necessarily discredit even the idea of change itself, by
destroying the prestige of the state’s legal
instrumentalities. Therefore, as the utmost consequence,
it

(e) kept asserting the priority of a systematically
planned, consistent, convincing, pragmatic
and all-comprehensive social programme, as
opposed to the temptations by world-curing intentions,
exhausted in limited elitist group-actions, involving the
risk of sudden pressing forward in alternation with quick
tiring, supported solely by intellectual arguments.

2. (The Need of Scholarly Reconsideration) As a consequence
of the fortunate changes in our conditions, the new undertaking of
Europeanism gives our scholarship a reformatory task in laying
theoretical foundations and providing methodological clarification,
revealing also its hidden presuppositions. Some preparatory work
has already started on the law’s terrain but, being the “first
sparrows”, we may speak of them only as of temporary ones.

Although the goal is not only to reformulate scientific-
philosophical and methodological presuppositions, we have to
critically survey the new results born in the Western world
subsequent to WWII, rethinking their exploitable trends and
filtering them through the tradition inherent in our domestic
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scholarship. We must consider reconstruction from the
philosophical, socio-theoretical, historical and comparative
foundations in both public and private, criminal and economic
laws, involving their respective procedural schemes and even
interstate legal orders, which task must obviously be
complemented by the rebuilding of the entire legal-conceptual
system (from the very bases of law to sectoral legal dogmatics),
never performed before. We must also pay our debts to the
theoretical-legal scholarship of the local past, discontinued and
neglected for more than half a century.”> We have to reconsider the
genuine bases of both Staatslehre and constitutional theory. We
should be able to reformulate the law of interdisciplinary areas,
thus the legally justifiable demands of policing, national security,
national defence, as well as the ways of how to handle with
emergency and exceptional situations. We ought to provide
scholarly backing to practical tasks, for instance, legislation. We
also must reconsider the relationship between law and morality, as
well as the ethics of the legal profession, and other areas in legal
practicing.

12 Cf., from Hungary, e.g., Sdndor Loss [et al.] Portrévdzlatok a magyar jogbolcseleti
gondolkodds térténetébdl [Portrait-sketches from the history of Hungarian legal philosophical
thought] Pulszky, Pikler, Somlé, Moér, Horvéth, Bib6 (Miskole: Bibor Kiadé 1995) 310 pp.
[Prudentia luris 3]; Bédog Somlé Jogbilesészet [Felix Somlé: Juristische Grundlehre, self-
trans. {1917}] ed. Péter Takdcs (Miskolc: Bibor Kiadé 1995) 160 pp. [Prudentia Turis 1];
Felix Somlé Schrifien zur Rechtsphilosophie ed. Csaba Varga (Budapest: Akadémiai Kiadé
1999) xx + 114 pp. [Philosophiae luris]; Jézsef Szabadfalvi Moér Gyula Egy XX. szdzadi
magyar jogfilozéfus pélyaképe [Julius Mo6r: The oeuvre of a 20" century Hungarian legal
philosopher| (Budapest: Osiris-Szdzadvég 1994) 199 pp. [Jogtorténet]; Julius Moér
Schrifien zur Rechisphilosophie ed. Csaba Varga (Budapest: Szent Istvdn Tarsulat 2006) xxii
+ 485 pp. [Philosophiae Iuris: Excerpta Historica Philosophiae Hungaricae Iuris /
Bibliotheca luridica: Opera Classica 3]; by Barna Horvéth, A géniusz pere [The trial of the
genius] [1942] 2" ed. (Budapest: Pallas—Attractor 2003) 264 pp. [Bibliotheca Juridica]
and Az angol jogelmélet [English legal theory] [1943] 2" ed. (Budapest: Pallas—Attractor
2001) 616 pp. [Bibliotheca Juridica] as well as The Bases of Law [1948] ed. Csaba Varga,
append. Istvdn H. Szildgyi (Budapest: Szent Istvdn Térsulat 2006) liii + 94 pp.
[Philosophiae lTuris: Excerpta Historica Philosophiae Hungaricae luris / Jogfilozéfidk]; by
Istvén Losonczy, Abrif eines realistischen rechtsphilosophischen Systems [1948] ed. Csaba
Varga (Budapest: Szent Istvdn Té4rsulat 2002) 144 pp. [Philosophiae Turis] & Jogfilozdfiai
eléaddsainak vdzlata [Outlines of lectures in legal philosophy] [1948] ed. Csaba Varga
(Budapest: Szent Istvan Térsulat 2002) xvi + 282 pp. [Jogfilozéfidk]; Die Schule von Szeged
Rechtsphilosophische Schriften von Istvdn Bib6, Jézsef Szab6 und Tibor Vas, ed. Csaba
Varga (Budapest: Szent Istvdn Tarsulat 2006) 246 pp. [Philosophiae Iuris: Excerpta
Historica Philosophiae Hungaricae].
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3. (Rebuilding the Soctal Contexture of Law) The general
demand to re-found scholarship cannot make us forget about the
compelling necessity of revealing some timely social problems. For
in a process of system change, some things cease to exist, their
place to be taken by others, but new unbalances are also born as
by-products. The one-sided and distorted things of Socialism are
thereby getting replaced by other one-sided and distorted outcomes.

The foundational principles of community organisation
(with keywords in Western laws such as ‘public interest’, ‘public
order’, ‘public security’, as well as ‘national security’ and ‘national
defence’) have all been shaken and finally emptied by political
and media intellectuals, moreover, by a widening strata of
population as well, for they can hardly offer a call-word any longer
if they degenerate to depend merely on opinion and personal
preference. The rich Western literature expressing communitarian
concerns and assertion of interests” has had almost no echo in our
part of the world whatsoever.

The previous balance between rights and duties has
been broken. The law of the Western hemisphere has recently been
deprived of its moral support. The political elite, entrepreneurs,
tax-payers, minorities conscious only in demanding, furthermore,
even criminals remember only the pieces of regulation that meet
their particular interests. Shamefully, neither lawmakers nor law-
administrators do support the overall achievement of law and order
but, following some prevailing trends, they concentrate on
detached elements. There is no extensive social policy, nor a
uniform legal policy. National legal protection and interest
safeguarding activity do not consider it as own task to assume
these. Furthermore, press publicism, substituting the scholarship
numb in these matters, usually strengthens the tendencies of
disintegration without providing theoretical explanation.

13 See, e.g., as a classic Hungarian foundation born in emigration, by Vera Bolgar, ‘The
Public Interest: A Jurisprudential and Comparative Overview of the Symposium on
Fundamental Concepts of Public Law’ Journal of Public Law 12 (1963) 1, pp. 13-52,
‘L’intéret général dans la théorie et dans la pratique’ Revue internationale de droit comparé
XVII (1965) 2, pp. 329-363, as well as ‘The Concept of Public Welfare: An Historical-
comparative Essay’ The American Journal of Comparative Law 8 (1959) 1, pp. 44-71, ‘The
Magic of Property and Public Welfare’ Inter-American Law Review 11 (1960), pp. 283-316
and ‘The Magic of Freedom’ in XX* Century Comparative and Conflicts Law Legal Essays in
Honor of Hessel E. Yntema (Leyden: Sythoff 1961), pp. 453-462.
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The idea of human rights, once created as an ideology to
restrict arbitrary power by setting limits to authoritative action, has,
through their extensive positivation, turned into a multi-faceted
and multi-functional weapon, under the banner of which
individuals’ battles against each other or the state (by this time
made a public enemy by these fighting groups) can be fought
successfully. At the time of its conception, the idea of human rights
had served for social integration through raising the oppressed, but
today one can already use it also for disintegration and self-
deconstruction. At a time when rights were scarce, scholarship in
criticism of totalitarianism was rather busy to condemn the alleged
over-assertion and abuse of rights. At present times, built upon the
extension and rather aggressive assertion of abstract constitutional
principles (taken in short-cut as rights), legal scholarship keeps on
stubbornly silent (despite the fact that the principle of summum
ius, summa tniuria was, already back in ancient times, used to
emphasise the virtue of soundness)."

4. (Following Alien Patterns) In the meantime, the
contradiction wedging Socialism from inside was replaced by
another contradiction wedging it again from inside, and this is
nonetheless problematic.

Up to the nearest past, in Socialism, according to its official
ideology, jurisprudence was still dominated by rule-positivism,
with the rule of brute facts only complementing it. Accordingly—
and reminding somewhat of the dual-structure institutionalisation
of law and order under the regime of National Socialism”—, the
enforcement of own interests could go on freely (with brutal force,
through unlawful interference with or even by silencing the law),
while in neutral areas of mass application the petty-minded rule of
regulations prevailed. In contrast, today’s worldwide practice is
dominated by abstract principles, somewhat balanced out by
14 Recognising the destructive effects of the boundless yearn for justice is one of the basic
features of early legal cultures. For the anthropological treatment of shalom in Jewish and
Islamic legal cultures as well as of the Chinese and Japanese ideals of law, including
Michael Kohlhaas® story by HEINRICH VON KLEIST, cf., by the author, Lectures on the
Paradigms [note 2], para. 2.3.1.8, especially at pp. 169 et seq.

15 Cf. Ernst Fraenkel The Dual State A Contribution to the Theory of Dictatorship, trans. E.
A. Shils (New York: Oxford University Press 1941) xvi + 248 pp.
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the rule of facts.” For law has come to overwhelming
predominance, becoming the mastering power of this entire
autonomous social sub-system. Yet, it became emptied of moral
support and sterilised into a sheerly procedural pattern, offering
nothing but a juridified framework for the individuals’ free
competition and subordination games. The result is some sort of
anarchy under the cover of all-encompassing rationalisation."”
Freely available rights can now easily be torn to pieces and
scattered in all directions by those most capable of self-assertion.
Both avoiding and abusing the law have turned into a pattern
rewarded by society, without limits as to its misuse or over-use. No
scholarly voice speaks of the ones who have broken the law and
gain rights notwithstanding, for instance, by humiliating repeatedly
their past victims through the privileges the new rule-of-law
conditions grant to them by reinforcing the criminal regime’s
statutory limitations and, thereby, the legality of past
totalitarianism (as the sine qua non of a so called ‘constitutional’
criminal law construed by Hungarian constitutional justices)."
“Nobody can profit from his wrong!”—the legal maxim once
commonly accepted during the “dark age” of Europe seems to be
already doomed to the trash-bin by new conditions.

In Socialism, at least the regulation was somewhat own: the
product of the own Parliament, the expression of the own autocracy.
Ever since there has been a flood of new fashion products,
invented by others some other time, under some other conditions in

16 Cf., by the author, ‘Meeting Points between the Traditions of English—-American Common
Law and Continental-French Civil Law (Developments and Experience of Postmodernity in
Canada)’ Acta Juridica Hungarica 44 (2003) 1-2, pp. 21-44 & <http://www.akademiai.
com/content/x39m7w4371341671/7p=056215b52¢56447¢8f9631a8d8baada3&pi=1> &
<http://www.akademiai.com/content/x39m7w4371341671/fulltext.pdf>.

17 Cf.,, e.g., by Pierre Schlag, Laying Down the Law Mysticism, Fetishism, and the American
Legal Mind (New York: The New York University Press 1996) x + 195 pp. and The
Enchantment of Reason (Durham: Duke University Press 1998) 176 pp., as well as P E
Campos Jurismania The Madness of American Law (New York & Oxford: Oxford University
Press 1998) xi + 198 pp., reviewed by the present author as ‘Joguralom? Jogménia?
Esszerﬁség és anarchia hatdrmezsgyéjén Amerikdban’ [Rule of law? mania of law? the
encounter of rationality and anarchy in America] Valésag XLV (2002) 9, pp. 1-10 &
<http://www.valosagonline.hu/index.php?oldal =cikk&cazon=326&lap=0>.

18 Cf. Coming to Terms with the Past under the Rule of Law The German and the Czech
Models, ed. Csaba Varga (Budapest 1994) xxvii + 178 pp. [Windsor Klub kényvei II].
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another environment, yet imposed upon us ready-made, without
any adaptation whatsoever.

We must be aware that there has always been legal
transplantation, and what we are concerned about today is only the
silence of scholarship, maintaining the illusion of not encountering
any problems. What is added to it today in our respective regions
is a loss of conventions, with a process of self-emptying. For
changes have occurred so unexpectedly and stormily, and
happened without any commonality in action and conviction, that
they could neither generate any organic process, nor build out
proper foundations nor be supported by established principles of
organisation.

Therefore, it is no surprise if no social order is created
either from isolated actions running against each other, mutually
weakening or neutralising each other’s effects—not becoming an
organic entity as a common order of values embodied by coherent
practice (beyond meeting the requirements of one single formal
procedural rule, namely, all of them being issued by a pluralist
constitutional parliamentary democracy)—, or from various
manifestations of the law (statutes, judicial decisions, local
governmental decisions, commissioners’ standpoints, ombudsman
opinions, or procedures lost in the maze of endless processual
relevancies), pushed through by Parliament debates and outside
pressure. If law-enforcement is not secure and foreseeable, the
outcome can only be practical anarchy under the aegis of an
alleged rule of law.

Obviously, these are all professional issues: questions of the
unity of social and legal order, of legal coherence' and, at the same
time (and this makes it particularly interesting here and now from
a theoretical point of view), ones of conventionalisation as well.
Nevertheless, researches in legal sociology, philosophy and
methodology have supported it clearly even in Socialist times that

(a) the relative independence of law can only be asserted

with the previous acceptance of the universal and

19 Cf., e.g., Kdlman Kulesar ‘A konzisztencia problémdja a jogi rendszerben’ [The problem
of consistency in the legal system] in his Gazdasdg — tdrsadalom — jog [Economics, society,

law] (Budapest: Kézgazdaségi és Jogi Kényvkiadé 1982), pp. 123-139.
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homogeneous applicability of its technicality.” Filling it
with any contents or actually making use of it can only be
done on the exclusive ground of established social
practice as part of the realm of general social values
and conceptualisation, sensibility and tradition, culture
and learned abilities, thus sharing somewhat its fate.”
Therefore,

(b) in the medium of the social normativity prevailing anyhow
in the last resort, the official sources of the law as its
most spectacular components are nothing more than tips
of icebergs, which can only indicate any reasonable
(interpretable) direction together with further and mostly
informal components of legal functioning. Legal
professionals’ morals, ethos, willingness and skill to
work, professional style, public conviction built upon
prevailing doctrines, and the ways to proceed on, if at all,
within the framework of reasonable and officially
acceptable procedure(s)—well, all these may crucially
shape practice which, according to its underlying

20 This is equivalent to the law’s autopoietic self-reproduction, that is, to the
binary response of ‘lawful’ and ‘unlawful’ or the bipolar formalism of exclusive options
between ‘yes’ and ‘no’ (which I have once described as the MANIchean negation of dialectic).
Cf., for the former, Niklas Luhmann ‘The Coding of the Legal System’ (Florence: European
University Institute 1985) 63 pp. [EUI Colloquium Papers, Doc. IUE 342/85, Col. 94] as
well as, by the present author, ‘Judicial Reproduction of the Law in an Autopoietical
System?” [abstract] in Law, Culture, Science and Technology In Furtherance of Cross-cultural
Understanding (Kobe 1987), pp. 200-202, and [text] in Technischer Imperativ und
Legitimationskrise des Rechts ed. Werner Krawietz, Antonio A. Martino & Kenneth 1.
Winston (Berlin: Duncker & Humblot 1991), pp. 305-313 [Rechtstheorie, Beiheft 11] and
in the author’s Theory of the Judicial Process The Establishment of Facts [1992] (Budapest:
Akadémiai Kiad6 1995) 193 p., especially para. 5.4.1 at pp. 157-161, and, for the latter, by
the author, ‘Legal Logic and the Internal Contradiction of Law’ in Informationstechnik in 